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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 
 

CASE NO.:  2:09-CV-229-FTM-29SPC 
 

SECURITIES AND EXCHANGE COMMISSION, 
 
 Plaintiff, 
 
vs. 
 
FOUNDING PARTNERS CAPITAL MANAGEMENT  
and WILLIAM L. GUNLICKS, 
 
 Defendants, 
 
FOUNDING PARTNERS STABLE-VALUE FUND, LP, 
FOUNDING PARTNERS STABLE-VALUE FUND II, LP, 
FOUNDING PARTNERS GLOBAL FUND, LTD., and 
FOUNDING PARTNERS HYBRID-VALUE FUND, LP, 
 
 Relief Defendants. 
         / 
 

THE RECEIVER’S SEVENTH APPLICATION 

FOR ALLOWANCE AND PAYMENT OF FEES AND EXPENSES 

 

Receiver Daniel S. Newman, not individually, but solely in his capacity as the Court-

appointed receiver (“Receiver”) for Founding Partners Capital Management Company; Founding 

Partners Stable-Value Fund, L.P.; Founding Partners Stable-Value Fund II, L.P.; Founding 

Partners Global Fund, Ltd.; and Founding Partners Hybrid-Value Fund, L.P. (collectively, the 

“Receivership Entities”), files his Seventh Application for Allowance and Payment of Fees and 

Expenses (the “Seventh Application”) Incurred by the Receiver, Retained Counsel, and Other 

Professionals, and requests that this Court enter an Order authorizing him to make payments for 

certain professional services and expenses incurred during the period of April 1, 2014 through 

January 31, 2015 (the “Application Period”). 
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As explained below, the Receiver also seeks authorization to pay certain "hold backs" 

from prior applications. This Motion for Fees is submitted without objection from the United 

States Securities and Exchange Commission (the “SEC”), whose counsel reviewed the 

Receiver's and his professional's detailed invoices and does not object to the relief sought. 

 The Receiver respectfully requests that this Court authorize the Receiver to pay: (a) 

Broad and Cassel, as the Receiver’s primary counsel, for reasonable attorneys’ fees and costs; (b) 

Berkowitz Pollack & Brant, the Receiver’s accountants, for reasonable fees and costs; (c) Beus 

Gilbert PLLC, as the Receiver’s special counsel in the FPCMC malpractice action against Mayer 

Brown LLP and Ernst & Young, for reasonable costs; and (d) Capital Road LLC, the Receiver’s 

investment manager.1 

 The requested payment of fees and costs, if approved, will be made from the 

Receivership estate. 

 Notably, this Seventh Application includes the Receiver's request for fees and expenses 

incurred in Newman v. Sun Capital, Inc., Case No. 2:09-cv-445 (the "Sun Litigation").  The 

Receiver has not filed the request for fees incurred in the Sun Litigation separately, as was the 

past practice, because the transaction contemplated in the settlement of the Sun Litigation has 

closed and the case has ended. 

 

 

 

                                                 
1  Capital Road was hired to evaluate, maximize, and assist with the sale of the holdings in the Founding 
Partners Hybrid-Value Fund, L.P.  The Receiver filed a motion seeking leave to extend his retention of Capital Road 
in July 2013.  [D.E. 397].  The terms of the approved agreement with Capital Road expired in December 2013, but 
given the needs of the Receiver, Capital Road has continued to provide these services through the Application 
Period.  Capital Road's services were provided pursuant to, and consistent with, the agreement that was approved by 
the Court at [D.E. 407]. 
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I. RETENTION OF RECEIVER, DISCLOSURE OF COMPENSATION,  

 AND REQUESTED AWARD 
 
 A. The SEC’s Motion 

 

On April 20, 2009, the SEC filed its Complaint [D.E. 1] and its Emergency Motion to 

Appoint a Receiver [D.E. 3].  This Court granted the SEC’s Emergency Motion to Appoint a 

Receiver on the same date.  [D.E. 9]. 

In its Complaint, the SEC sought to permanently enjoin Founding Partners and its owner 

and principal William L. Gunlicks from violating antifraud provisions of the federal securities 

laws and a December 2007 Commission cease and desist order against them.  [D.E. at 1].  The 

Commission also sought to protect and preserve approximately $550 million of investor assets at 

risk.  Id.  On May 13, 2009, the SEC filed a Motion to Appoint a Replacement Receiver.  [D.E. 

71]. 

B. The Court Appoints Daniel Newman, Esq., as Replacement Receiver    

On May 20, 2009, the Court entered its Order Appointing Replacement Receiver and 

appointed Daniel Newman, Esq., as Receiver for the Receivership [D.E. 73, the “Receivership 

Order”].  The Order placed the Receiver in charge of the Receivership Entities.  Id. at 2-3.  

Pursuant to the Receivership Order, the Receiver was granted “full and exclusive power, duty, 

and authority to: administer and manage the business affairs, funds, assets, choses in action and 

any other property of Founding Partners and the Founding Partners Relief Defendants; marshal 

and safeguard all of the assets of Founding Partners and the Founding Partners Relief 

Defendants; and take whatever actions are necessary for the protection of investors.”  Id. at 1-2.  

The Receivership Order required the Receiver to, among other things:   

• take immediate possession of and administer the assets of the Receivership 
Entities;  
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• investigate the manner in which the affairs of the Receivership Entities were 
conducted; 

 

• institute such actions and legal proceedings, for the benefit and on behalf of the 
Receivership Entities and their investors and other creditors as the Receiver 
deems necessary; 

 

• employ professionals as the Receiver deems necessary to take possession of the 
assets and business; 

 

• engage persons in the Receiver’s discretion to assist the Receiver in carrying out 
the Receiver’s duties and responsibilities; 

 

• defend, compromise or settle legal actions in which the Receivership Entities or 
the Receiver is a party; 

 

• assume control of all of the Receivership Entities’ financial accounts, as 
necessary; 

 

• make payments and disbursements from the funds and assets taken into control as 
necessary in discharging the Receiver’s duties; and 

 

• have access to and review all mail of the  Receivership Entities. 
 

Id. at 3-6.  In addition, the Receiver was charged with: 

• Initiating a claims process; 

• Communicating with investors; 

• Analyzing investor claims; and 

• Making proper distributions to the investors. 

 
II. REQUEST FOR FEES AND EXPENSES 

 A. Request for Fees and Costs Incurred During Application Period 

The Receiver, his counsel, and his consultants have worked diligently to marshal and 

preserve all of the assets of the Receivership Entities, investigate their business operations, 
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investigate any claims the Receivership Entities may have, prosecute the Receiver’s claims in 

litigation, and defend claims asserted against the Receivership Entities.   

 The Receiver’s efforts during the Application Period included, but were not limited to, 

reviewing investor claims and objections submitted in the claims process, research and analysis 

related to the claims process and investor objections, preparing responses to investor objections 

to the Receiver's claims recommendations, responding to investor inquiries, managing the affairs 

of the Receivership Entities, handling tax and other business issues, serving as Chairman of the 

Board of FP Designee,2 negotiating and working with counsel to pursue certain claims against 

third parties, managing the Mayer Brown litigation, completing the process of distributing 

membership interests in the FP Designee, preparing for the Court's fairness hearing, and briefing 

related to the fairness hearing. 

 The Receiver respectfully requests an award for legal and professional fees and the 

reimbursement of certain expenses incurred on behalf of the Receiver for services rendered 

during the Application Period by professionals whose retention has already been approved by the 

Court3.  These amounts total $728,271.56 in the aggregate (“Total Award”).  The Total Award is 

comprised of: (a) $236,582.95 in legal fees and costs for Broad and Cassel, the Receiver’s 

counsel; (b) $405,917.54 in professional fees and costs to Berkowitz Pollack & Brant, the 

                                                 
2  In connection with its retained consultants, the FP Designee Board authorized the payment of fees to 
members of the Board for their service.  Each Board members was paid a director fee of $75,000.  The Receiver was 
paid $75,000 for his service on the Board from September 2013 through August 2104, and $18,750 for his service 
on the Board from September 2014 through November 2014.  Pursuant to written correspondence from the Receiver 
to the FP Designee, the Receiver requested that all remuneration that he received as director be made payable to 
Daniel S. Newman, as Receiver, and that the Receiver may apply the remuneration toward reimbursement of 
attorneys' fees and costs.  This $93,750 paid to the Receiver is currently being held in a Receivership account (the 
Stable-Value account) and will be applied towards the amounts sought in this application. 

3  These professionals were approved by the Court in the following orders: the Receiver [D.E.74]; Broad and 
Cassel, the Receiver's primary counsel [D.E. 78]; Berkowitz Pollack & Brant, the Receiver's forensic accountants 
[D.E. 88]; Vanasco Genelly & Miller, the Receiver's counsel in the Illinois Litigation [D.E. 339]; and Beus Gilbert 
PLLC, the Receiver's counsel in the Broward County Litigation [D.E. 246]. 
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Receiver’s accountants (as discussed below, this includes fees and costs incurred during the 

Application Period, along with previously approved fees and costs totaling $256,873.54 that are 

the subject of "hold backs" and $56,443.50 that was inadvertently not submitted by Berkowitz 

Pollack & Brant to the Receiver for requested payment in 2010); (c) $73,471.07 in costs to Beus 

Gilbert PLLC, the Receiver’s special counsel for the Broward County litigation against the 

former law and audit firms;4 and (d) $12,300.00 in fees for Capital Road LLC, the Receiver’s 

investment manager.  Significantly, the Receiver and his professionals worked at deeply 

discounted rates in performing their functions.  The Receiver further reduced the costs to the 

Receivership estate by writing off various fees incurred for the work performed.5 

 This is the Receiver’s Seventh Application to the Court for compensation and 

reimbursements of expenses for services rendered on behalf of the Receiver.6  No understanding 

exists between the Receiver and any other person for the sharing of compensation sought by the 

Receiver, except among the partners and associates of the employees of the firms retained by the 

Receiver. 

 As demonstrative of the efforts performed on behalf of the Receiver, the Receiver has 

attached several exhibits to its Seventh Application, consisting of: 

Exhibit 1: Summaries of professional and paraprofessional time and 
fees;7 

                                                 
4  Pursuant to the Court's order approving the retention of Beus Gilbert, Beus Gilbert was hired on a 
contingency basis. However, the Receivership Estate must pay for costs incurred.  [D.E. 246].  As a result, at this 
time this fee application seeks for approval to pay only the costs incurred by Beus Gilbert. 

5  Many, but not all, write-offs are evident from the detailed billing records submitted with this Seventh 
Application. 

6  This does not include the two fee applications filed previously relating to only to the Sun Litigation. 

7  The summary for Berkowitz Pollack & Brant contains only the time expended during the Application 
Period.  The $256,873.54 that is the subject of "hold backs" was previously approved and is not summarized here.  
The detailed invoice for the $56,443.50 that was inadvertently not submitted by Berkowitz Pollack & Brant to the 
Receiver for requested payment in 2010 is provided in Exhibit 3. 
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Exhibit 2: Individualized and detailed invoices for all services 

rendered, expenses, and disbursements for Broad and 
Cassel; 

 
Exhibit 3: Individualized and detailed invoices for all services 

rendered and expenses for Berkowitz Pollack & Brant 
incurred during the Application Period, along with the 
detailed invoice for $56,443.50 that was inadvertently not 
submitted by Berkowitz Pollack & Brant to the Receiver 
for requested payment in 2010; 

 
Exhibit 4: Individualized and detailed invoices for expenses for Beus 

Gilbert PLLC; and 
 
Exhibit 5: Individualized and detailed invoices for all services 

rendered and expenses for Capital Road LLC.8 
 

Exhibit 1 contains an aggregate summary of all hours and fees of all professionals and 

paraprofessional that provided services to the Receiver during the course of the Application 

Period.  The total amount represents the amount of time expended by each attorney, paralegal, 

and professional multiplied by the applicable Court-approved hourly rate. 

Exhibits 2-5 contain individualized and detailed descriptions of the daily services 

rendered and the hours expended by the various attorneys, paralegals, and professionals 

employed on behalf of the Receiver in this case during the Application Period.  Exhibits 2-5 also 

contain a detailed schedule listing the expenses and disbursements for which the Receiver seeks 

reimbursement.  Exhibits 2-5 are based on, among other information, the contemporaneous daily 

time records maintained by the Receiver’s attorneys, paralegals, and professionals who rendered 

services in this case.  These time records have also been reviewed and approved by the Receiver, 

and, based on the complexity of the case, the Receiver respectfully submits that the requested 

compensation is reasonable. 

                                                 
8  Mr. Gordon bills for this proceeding at $400 per hour, which is not reflected on the detailed invoice 
attached as Exhibit 5. 
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B. Request for "Hold Backs" and Other Sums 

The Receiver seeks leave to pay Berkowitz Pollack & Brant its ordinary fees and costs 

expended in the Sun Litigation, totaling $92,600.50 for this Application Period.  The detailed 

bills and other records attached to this Motion for Fees support this request. 

In addition, the Receiver also seeks leave in this Motion for Fees to pay Berkowitz 

Pollack & Brant for: (i) amounts held back from prior fee applications, totaling $256,873.54; and 

(ii) an additional $56,443.50 that was inadvertently not submitted by Berkowitz Pollack & Brant 

to the Receiver for requested payment in the Receiver's third request for fees and costs in 2010. 

As to the hold backs, the Receiver held back thirty percent (30%) of all approved 

outstanding fees and costs due and owing to Berkowitz Pollack & Brant on his first four fee 

applications.  [D.E. 176 at n.2,  D.E. 220 at n.1, D.E. 260 at n.1, and D.E. 295 at p. 2, n.2].  

These hold backs were made at the request of the SEC, which agreed that the hold backs would 

be payable upon later application.  [D.E. 295 at p. 2, n. 2].  The Receiver seeks payment of these 

hold backs because the Settlement Transaction has closed and the Sun Litigation has ended, with 

the fruits of the settlement being distributed to qualified investors.   

 As to the additional $56,443.50 sought in this request, this amount is for an invoice that 

was inadvertently not submitted by Berkowitz Pollack & Brant to the Receiver in 2010 and was 

this left out of the Receiver's third request for payment of fees and costs in 2010. 

The Receiver has conferred with the SEC on his request for payment of the hold backs, 

totaling $256,873.54, and for payment of $56,443.50 inadvertently not submitted by Berkowitz 

Pollack & Brant to the Receiver in 2010.  The SEC does not object to these amounts being 

included.  The hold back amount is not supported in the detailed bills and records attached to this 

Motion for Fees, but was previously reviewed and approved by the Court in the detailed bills that 
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were attached to prior applications.  The detailed bill for the $56,443.50 invoiced in 2010 is 

included with the detailed bills attached as exhibits hereto. 

III. MEMORANDUM OF LAW 

 Under governing law, following a determination that services were rendered and costs 

expended in furtherance of the Receivership, the Court may award compensation for those fees 

and costs.  When determining an award of attorneys’ fees incurred during a receivership, the 

Court should give consideration to the factors for compensation that the Eleventh Circuit 

articulated in In re Norman v. Housing Authority of City of Montgomery, 836 F.2d 1292 (11th 

Cir. 1988): (1) the time and labor required; (2) the novelty and difficulty of the question 

involved; (3) the skill requisite to perform the legal service properly; (4) the likelihood, if 

apparent to the client, that the acceptance of the particular employment will preclude other 

employment by the lawyer; (5) the fee customarily charged in the locality for similar legal 

services; (6) whether the fee is fixed or contingent; (7) the time limitations imposed by the client 

or by the circumstances; (8) the amount involved and the results obtained; (9) the experience, 

reputation, and ability of the lawyer or lawyers performing the services; (10) the “undesirability” 

of the case; (11) the nature and length of the professional relationship with the client; and (12) 

any awards in similar cases.  See also Securities & Exchange Comm’n v. Elliot, 953 F. 2d 1560, 

1577 (11th Cir. 1992).  The Receiver respectfully suggests that his request for fees for payment 

of his attorneys and other professionals meets the criteria for this compensation.   

 In the SEC Action, the Court’s Receivership Order requires the Receiver to “administer 

such assets as is required in order to comply with the directions contained in this Order, and to 

hold all other assets pending further order of this Court.”  [D.E. 73 at 3].  The Receivership 

Order allows the Receiver to appoint “one or more special agents, employ legal counsel, 
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actuaries, accountants, clerks, consultants and assistants as the Receiver deems necessary and to 

fix and pay their reasonable compensation and reasonable expenses, as well as all reasonable 

expenses of taking possession of the assets and business….”  Id. at 4-5.  The Court further 

authorized payment of these professionals from the funds held by the Receivership.  Id. at 6.   

Pursuant to this provision, the Court authorized the retention of counsel for the Receiver.  [See, 

e.g., D.E. 78]. 

 The Receiver’s attorneys, paralegals, and accountants and experts have incurred reasonable 

fees and costs consistent the Court’s Orders, and payment is appropriate and warranted in 

consideration of the 11th Circuit multi-factor test propounded in In re Norman, as follows. 

 A. The First Factor
9  

The Receiver and the Receiver’s retained professionals expended considerable time and 

effort in order to perform the extensive work necessary, as set forth in the Receivership Order, 

including, among other things, the following: 

• Conducting legal research and drafting in connection with preparing an Omnibus Response 
to investor objections; 
 

• Reviewing and analyzing Receivership records in connection with the Receiver's 
recommendations on claims; 
 

• Reviewing and analyzing Receivership records in connection with investor objections to 
the Receiver's recommendations on claims; 
 

• Reviewing and analyzing case law and other legal research related to the "fairness" of the 
proposed distribution of FP Designee interests; 
 

• Preparing a supplemental memorandum related to investor objections and the "fairness" 
of the proposed distribution of FP Designee interests; 
 

• Preparing for and attending a hearing on June 10, 2014 on investor objections; 
 

                                                 
9  The Receiver is discussing solely those events that occurred during the Application Period. 
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• Communicating with investors regarding their claims information, investor questions, 
objections, and distributions; 

 

• Addressing and responding to investor inquiries unrelated to the claims process; 
 

• Engaging in in negotiations related to the Archdiocese's request for limited relief of the stay 
in the Louisiana proceeding; 
 

• Revisions to proposed motions in connection with Archdiocese's request for limited relief of 
stay in the Louisiana proceeding; 
 

• Working with the Board and management of the FP Designee on business issues, 
governance, and policies, including the construction of LTAC facilities; 
 

• Attending board of directors meetings for the FP Designee; 
 

• Working with and interacting with management for the FP Designee on significant issues 
affecting the company; 
 

• Reviewing, revising, and preparing amendments to the FP Designee governance documents; 
 

• Negotiating with various third parties related to reimbursement of expenses incurred in 
settling the Sun Litigation; 
 

• Preparing the Receiver's Sixth Status Report to update the Court and investors on progress 
made; 
 

• Prepare Amendment to FP Designee Limited Liability Agreement (the "FP Designee 
Amendment"); 
 

• Prepare motion for approval to execute FP Designee Amendment; 
 

• Engaging in motion practice and settlement discussions in the Receiver's Middle District of 
Florida suit against William L. Gunlicks’ children (the “Gunlicks Children”); 

 

• Finalizing the Receiver's settlement with the Gunlicks Children; 
 

• Working with Beus Gilbert in litigating the Receiver's lawsuit against Mayer Brown and 
Ernst & Young in the Broward County Litigation; 
 

• Preparing for and holding an investor conference call; 
 

• Engaging in communications and motion practice related to the general administration of 
the Receivership Estate; and 
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• Correspondence and communication with the SEC on many of the above issues. 
 

B. The Second and Third Factors 

 The Receiver respectfully submits that handling the above-referenced work was 

unusually difficult and challenging, requiring skill and expertise, for a variety of different 

reasons.  For example, there are hundreds of investors with interests at stake in the litigations, 

many of whom have unique viewpoints and concerns.  The Receiver was charged with making 

recommendations to the Court regarding these claims and responding to investor objections to 

those recommendations.  In addition, the distribution of FP Designee interests in connection with 

the claims process raised unique and complicated issues with respect to federal securities laws 

and required a special hearing on "fairness." There was an extraordinarily large volume of 

documents and materials that needed to be reviewed in order for the Receiver to make his 

recommendations, respond to objections, and amend FP Designee corporate documents. 

For these reasons, the Receiver submits that handling the affairs of the Receivership, 

including the handling of the claims process, has been unusually difficult and challenging, 

requiring inordinate skill and expertise to manage. 

C. The Seventh and Eighth Factors 

The results obtained have been significant, especially given the complex, challenging 

nature of this Receivership and the numerous demands on the Receiver and his professionals.  

The Receiver and his professionals engaged in significant, time-consuming work that was the 

subject of this Application.  The Receiver's work that is the subject of this application has been 

necessary to maintain and preserve the Receivership estate and Receivership's assets, and among 

other things, to pursue significant litigation in Broward County Litigation.  At the same time, the 

Receiver and his professionals set up, managed, and conducted the claims process, resulting in 

Case 2:09-cv-00229-JES-CM   Document 460   Filed 06/08/15   Page 12 of 14 PageID 8939



 

 -13- 

 BROAD and CASSEL 
One Biscayne Tower, 21st Floor   2 South Biscayne Blvd.  Miami, Florida  33131-1811   305.373.9400 

recommendations that were accepted by the vast majority of investors without objection and a 

successful distribution of FP Designee interests, whereby the investors became the owners of the 

FP Designee.  

 D. The Other Factors 

 In view of the numerous, varied, and time-sensitive demands on the Receiver and his 

professionals, they could not accept similar or more profitable employment as a result of the 

work on this Receivership.  (Factor 4). 

 The fees are reasonable in the relevant locality for similar services.  Indeed, most of the 

professionals further reduced their fees for this matter.  (Factor 5). 

 The fees are fixed, but at mostly at a discounted rate.  (Factor 6). 

CONCLUSION 

For these reasons, the Receiver, Daniel S. Newman, respectfully requests that this Court 

enter an Order authorizing the payment of $728,271.56, to the extent fees are available in the 

Receivership estate, consisting of (a) $236,582.95 in legal fees and costs for Broad and Cassel, 

the Receiver’s counsel; (b) $405,917.54 in professional fees and costs to Berkowitz Pollack & 

Brant, the Receiver’s accountants;10 (c) $73,471.07 in costs to Beus Gilbert PLLC, the 

Receiver’s counsel; and (d) $12,300.00 in fees to the Receiver’s investment manager Capital 

Road LLC. 

 [CERTIFICATE OF SERVICE FOLLOWS] 

 

 

                                                 
10  This amount is the total of the $92,600.50 in fees and expenses incurred by Berkowitz Pollack & Brant 
during the Application Period, $256,873.54 in hold backs from the Receiver's previously-approved Sun Litigation 
bills, and $56,443.50 that was inadvertently excluded from prior requests in 2010. 
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CERTIFICATE OF SERVICE 

 I hereby certify that on June 8, 2015, I electronically filed the foregoing document with 

the Clerk of the Court using CM/ECF.  I also certify that the foregoing is being served this day 

on all counsel of record identified on the attached Service List in the manner specified, either via 

transmission of Notices of Electronic Filing generated by CM/ECF or in some other authorized 

manner for those counsel who are not authorized to receive electronically Notices of Electronic 

Filing. 

Dated:  June 8, 2015. 
Respectfully submitted, 
 
By:        /s/ Jonathan Etra _______ 
            Jonathan Etra  
 jetra@broadandcassel.com  
            Florida Bar No. 0686905 
           BROAD AND CASSEL  

2 South Biscayne Blvd., 21st Floor 
Miami, FL  33131 
Tel.:  305.373.9447    
Fax:  305.995.6403 

             Attorneys for Receiver 
 

SERVICE LIST 

Robert K. Levenson, Esq. 

Miami Regional Trial Counsel 
Securities and Exchange Commission 
801 Brickell Avenue, Suite 1800 
Miami, FL  33131 
305-982-6341 (direct dial) 
305-536-4154 (facsimile) 
levensonr@sec.gov  
Counsel for U.S. Securities and 

 Exchange Commission 

 
Service via CM/ECF 

Gabrielle D'Alemberte, Esq. 

The D'Alemberte Trial Firm, P.A. 
1749 N.E. Miami Ct. 
Suite 301 
Miami, FL 33132 
gabrielle@dalemberte.com  
Counsel for William & Pamela Gunlicks 

 

Service via CM/ECF 
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